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Created by the late Governor Frank O’Bannon in 1998 (and formally established by the Indiana General Assembly pursuant to IC 5-14-4, enacted in 1999), the Office of Public Access Counselor is a small example of a Big Government bureaucracy working the way it was intended to work, and actually mitigating – if not eliminating – the perceived problem that it was intended to solve.

The Public Access Counselor (PAC) operates under IC 5-14-5, which establishes a process for the filing of “formal complaints” by persons (or public agencies) who believe that they have been denied their rights under Indiana’s public access laws. IC 5-14-1.5, originally enacted in 1977, is known as the “Open Door Law” (ODL) and promotes open meetings by state and local governmental agencies. IC 5-14-3, originally enacted in 1983, is known as the Access to Public Records Act (APRA) and promotes easy access to public records maintained by those same agencies. 

Since the creation of the Office of Public Access Counselor nearly 10 years ago, the PAC has issued over 1,000 advisory opinion letters in response to formal complaints – primarily filed by Indiana citizens – alleging violations under either the ODL or APRA, or both. This article focuses only on issues relating to ODL violations and the quirks created by the 2007 amendments made to the ODL by the General Assembly. 

The PAC has rendered over 200 advisory opinions to date in response to formal complaints about alleged violations of the ODL. In recent years, the PAC’s caseload has increased significantly. There were only 67 ODL advisory opinions issued in the Office’s first six years of existence, but since then the number of ODL opinions has averaged over 35 per year. The heavier workload probably does not imply an increase in the number of violations by public agencies, but rather a growing recognition by Indiana residents of the existence of the PAC as well as the effectiveness of the office in mediating disputes between citizens and public boards, commissions, authorities, councils, and committees (referred to generally as the “governing bodies”) over the interpretation of the ODL.

Most formal complaints alleging ODL violations fall into one of three categories: (a) complaints about governing bodies meeting in executive session to discuss matters that should be discussed only in open meetings; (b) complaints about the inadequacy of the public notices given by those bodies in advance of their meetings (including executive sessions); and (c) complaints about the lack of access or openness of public meetings as conducted by those bodies.

1. Avoiding violations relating to executive sessions. Under IC 5-14-1.5-6.1(b), a public governing body may hold executive sessions (from which the public may be excluded) but only in 13 specifically enumerated instances: 

        (1) Where authorized by federal or state statute.
        (2) For discussion of strategy with respect to either (A) collective bargaining; (B) Initiation of litigation or litigation that is either pending or has been threatened specifically in writing; (C) the implementation of security systems; or (D) The purchase or lease of real property by the governing body up to the time a contract or option to purchase or lease is executed by the parties.

        (3) For discussion of the assessment, design, and implementation of school safety and security measures, plans, and systems.
        (4) Interviews and negotiations with industrial or commercial prospects or agents of industrial or commercial prospects by the Indiana economic development corporation, the office of tourism development, the Indiana finance authority, or an economic development commission, a local economic development organization (as defined in IC 5-28-11-2(3)), or a governing body of a political subdivision.
        (5) To receive information about and interview prospective employees.
        (6) With respect to any individual over whom the governing body has jurisdiction, to receive information concerning the individual's alleged misconduct, and to discuss, before a determination, the individual's status as an employee, a student, or an independent contractor who is a physician or a school bus driver.
        (7) For discussion of records classified as confidential by state or federal statute.
        (8) To discuss before a placement decision an individual student's abilities, past performance, behavior, and needs.
        (9) To discuss a job performance evaluation of individual employees.

        (10) When considering the appointment of a public official, to develop a list of prospective appointees, to consider applications, and to make one (1) initial exclusion of prospective appointees from further consideration.

        (11) To train school board members with an outside consultant about the performance of the role of the members as public officials.
        (12) To prepare or score examinations used in issuing licenses, certificates, permits, or registrations under IC 15-5-1.1 or IC 25.
        (13) To discuss information and intelligence intended to prevent, mitigate, or respond to the threat of terrorism.


The above 13 are the only instances for which an executive session may be held, and pursuant to the purpose section of the ODL and myriad appellate opinions, the provisions of the ODL “are to be liberally construed with the view of carrying out its [openness] policy.” IC 5-14-1.5-1. Thus, the PAC’s opinions have tended to find violations of the ODL whenever an executive session held by a governing body does not fit neatly into one of the 13 above compartments:

· The PAC has opined that a governing body may not discuss issues (even those otherwise permitted by the ODL) that are not specified in the notice of the executive session. 05-FC-9; 07-FC-73. However, a school board may notice and meet in an executive session for the purpose of training its members with an outside consultant about their performance and roles as public officials. 05-FC-207; 06-FC-88. 

· Similarly, a governing body may not discuss any issue, if it has only posted a “generic” notice of the executive session, instead of specifying which subjects it intends to discuss. 00-FC-31; 07-FC-11. However, a body may conduct a private orientation program (not an executive session) for any governing body which focuses on their role and responsibilities as public officials. IC 5-14-1.5-2(c)(6).

· A governing body may not discuss “personnel matters” generally, instead of job performance evaluations of individual employees, which is allowed in an executive session. 01-FC-82; 05-FC-65; 05-FC-233; 06-FC-46; 07-FC-64. However, the body may discuss individual salary and benefits levels during an executive session called to discuss job performance evaluations of individual employees, so long as any final action on salary and benefit levels are taken in a public meeting. 02-FC-24. Also, a body may allow an employee’s contract to be automatically renewed pursuant to the contract’s terms, even though the renewal is never discussed or approved in any public meeting (and it’s unclear whether it was discussed in executive session). 03-FC-16. It is not mandatory that job performance evaluations of employees be conducted in executive sessions. 07-FC-9. 

· A governing body may not take “final action” on any matter in an executive session. Baker v. Town of Middlebury, 753 N.E. 2d 67, 71 (Ind. Ct. App. 2001). Moreover, a governing body may not vote on any motion (00-FC-12); this includes making a decision to hire or fire an employee, because an employment decision constitutes “final action” under the ODL and must be taken in an open meeting. 99-FC-04; 00-FC-04; 00-FC-06; 07-FC-5; 07-FC-80; 07-FC-128. However, a rehire list may be compiled in an executive session, and an incumbent employee excluded from the list, so long as the body does not take final action in the executive session. Baker, at 73. Cf. City of Gary v. McCrady, 851 N.E.2d 359, 366 (Ind. Ct. App. 2006) (termination of an incumbent city appointee did not violate the ODL when the termination occurred as a result of the City Council voting in an open meeting to appoint a different person to the position; such vote constituted the final action of the Council within the meaning of the ODL).

· A governing body may not elect a presiding officer (99-FC-06) or swear in a new member (00-FC-12) in an executive session. However, a new member may now be sworn in at any gathering without noticing an official meeting. IC 5-14-1.5-2(c)(7).

· A governing body may not have an executive session to discuss or interview applicants for appointment to local boards and commissions. Common Council of the City of Peru v. Peru Daily Tribune, Inc., 440 N.E.2d 726 (Ind. Ct. App. 1982) (newspaper granted injunction to prevent executive session planned for this purpose), nor may it discuss the performance of an independent contractor (OAG 97-02) or employees (e.g., volunteer firefighters; 03-FC-23) of a contractor (98-FC-6). 

· A governing body may not discuss, on an emergency basis, how to deal with flood damage to buildings owned by the unit under the guise of discussing unspecified “personnel issues”. 05-FC-99.


· A governing body may not conduct contract negotiations with a bargaining adversary in an executive session. 06-FC-122; 07-FC-102.


· A governing body may not discuss unrelated issues during an executive session called for the purpose of a job performance evaluation of a high school basketball coach (01-FC-25) or other school employee (03-FC-85), nor discuss the termination of an incumbent high school basketball coach in an executive session ostensibly called to “receive information about prospective employees” (e.g., a new coach)(05-FC-183). However, it may conduct a hearing on police disciplinary charges in an executive session because the police disciplinary statute authorizes a hearing, rather than a public hearing, and because the ODL authorizes executive sessions for the purpose of receiving information about alleged misconduct and to discuss, before determination, a person’s employment status. Town of Merrillville, Lake County v. Peters, 655 N.E.2d 341, 343 (Ind. 1995).
· A governing body may not discuss how to recruit a new director and who should serve on an interim basis in the position, because these are not purposes for which an executive session can be held under the ODL. 05-FC-27. Further, it may not conduct an executive session to discuss the job performance of a former employee, miscellaneous administrative issues (e.g., dredging projects, bridge inventory, etc.), or “the proposal of a fire contract” under the guise of the implementation of security systems (which is allowed by the ODL). 01-FC-51; 00-FC-12; 04-FC-170. Moreover, various fiscal and administrative issues, none of which are included in the ODL as proper topics for executive session (03-FC-35), or budget issues generally (04-FC-105-106; 04-FC-169), or unified government and strategic planning (07-FC-225) may not be discussed in an executive session. Note, however, that a person who is not a member of the governing body who attends an improper executive session does not have standing to file a formal complaint with the Public Access Counselor. 06-FC-80.

· A governing body may not discuss “legal matters” and “FOI requests” as stated in a notice of an executive session, since such references are not specific enough to comply with the ODL. Gary/Chicago Airport Board of Authority v. Maclin, 772 N.E.2d 463, 468 (Ind. Ct. App. 2002). Legal matters generally, even with an attorney, may not be discussed, except those legal matters that are specifically cited in the ODL as matters that may be discussed in an executive session (that is, strategy discussions with respect to initiation of litigation or litigation that is either pending or has been threatened specifically in writing). Simon v. City of Auburn, 519 N.E.2d 205 (Ind. Ct. App. 1988); 05-FC-263; 07-FC-5. In addition, a governing body may not execute an engagement letter with a law firm to represent the governing body in a lawsuit or prepare pleadings to be filed therein, since such acts constitute “final action” that must be authorized only in a public meeting. 05-FC-245-246-247-265.

· A governing body meeting in an executive session may not decide against the initiation of litigation (05-FC-237), or to forego further appeals to an appellate court, even though no vote is taken in the executive session, when the result of the executive session is that the governing body’s attorney is not given authority to file pleadings (06-FC-17). However, it is proper to have a joint executive session involving two governing bodies when they both intend to discuss strategy with respect to the initiation of the same litigation. 06-FC-195.

· A governing body may not have an executive session to discuss “pending litigation” when no lawsuit has yet been filed, and the intention is only to discuss a pending administrative hearing before a state agency (e.g., state tax board). 01-FC-16. However, it is proper to discuss strategy with respect to the initiation of litigation by the governing body. 03-FC-05; 03-FC-140. 

· A governing body may not even discuss the job performance of its attorney in an executive session, when the attorney is an independent contractor, not an employee. 03-FC-19. Finally, a body’s attorney cannot be fired in an executive session, either. 01-FC-79.


2. Avoiding violations relating to public notice of a meeting. Generally, under IC 5-14-1.5-5(a), a notice of every meeting (including executive sessions and rescheduled or reconvened meetings) of a public governing body must be given at least 48 hours in advance of the meeting (excluding weekends and legal holidays). Since the statutory notice requirements are strict and extremely detailed, the PAC’s opinions have often found that they were violated:

· A governing body may not give notice less than 48 hours (excluding Saturdays, Sundays, and legal holidays) before a meeting or neglect to record all votes on official actions taken at the meeting. 98-FC-05; 00-FC-23; 04-FC-35; 04-FC-125; 04-FC-145; 04-FC-157; 06-FC-54; 06-FC-181; 06-FC-183; 07-FC-65; 07-FC-134; 07-FC-221. However, it is proper to dispense with notice of a meeting that is recessed and later reconvened if the body announces the reconvened meeting and records the time, date, and place of the reconvened meeting in the minutes of the original meeting. 06-FC-124. Note that the notice requirements of the ODL do not apply to any public meeting for which the governing body has published notice pursuant to another law. 07-FC-79.
· A governing body may not overlook the exclusion of weekend and holiday hours when giving the required 48-hour notice of a meeting (some meetings can require as much as a 120-hour actual notice if a three-day holiday weekend intervenes). 02-FC-07; 03-FC-60; 04-FC-224; 05-FC-5. However, an emergency meeting may be held without complying with the time requirements of notice if the meeting is called to deal with an emergency involving actual or threatened injury to person or property, or actual or threatened disruption of governmental activity under the jurisdiction of the public agency. 06-FC-223; 07-FC-4; 07-FC-127.
· A governing body must provide a new, individual notice whenever it reschedules a public meeting that is cancelled because of an emergency; it is not acceptable to pass a general rule stating that all cancelled meetings are automatically rescheduled to the next available workday (not considered adequate notice under the ODL). 99-FC-1. However, it is proper to cancel a regularly scheduled meeting without giving notice of a rescheduled meeting at the time of cancellation (04-FC-110-111), and a body can go ahead and hold a duly noticed meeting even if its clerk sends out flyers to residents which mistakenly list the meeting as having been cancelled (06-FC-165). Likewise, a meeting may be cancelled and then rescheduled, with notice, and held at the same time and place as originally scheduled (06-FC-179).
· A governing body must give notice meetings of its committees or subcommittees. 03-FC-68; 05-FC-153. Note, however, that a court’s inquiry under the ODL does not end with a determination that meetings subject to the ODL were not in “technical compliance” with the law; an ODL violation does not automatically render any final action of the governing body void ab initio, but it subjects the governing body to the provisions of IC 5-14-1.5-7(d), which sets forth a “substantial compliance” standard for a court to determine whether to declare any policy, decision, or final action void. Turner v. Town of Speedway, 528 N.E. 2d 858 (Ind. Ct. App. 1988); Town of Merrillville v. Blanco, 687 N.E.2d 191 (Ind. Ct. App. 1998); 06-FC-200. Note also that a body must give notice of a meeting involving two of its members who have been designated in a formal motion of body to meet with a contractor, because the two are considered a committee subject to the ODL. 00-FC-14.


· It is violation of the ODL if the clerk forgets to actually post the meeting notice on the door, wall, or bulletin board, and just leaves it on the counter at the building where the meeting is to be held. 05-FC-44. However, it is not a violation to post notice of a public meeting on a bulletin board located on a wall outside the regular meeting room, instead of on the signpost that is typically situated outside the entrance to meeting room and used for the posting of agendas of meetings. 02-FC-11; 07-FC-197. Cf. Pepinsky v. Monroe County Council, 461 N.E.2d 128 (Ind. Ct. App. 1984). 
· It is a violation of the ODL if the clerk forgets to include the correct date, time, or place of the body’s meeting (04-FC-154; 06-FC-147), or whether the meeting will be an executive session (06-FC-200). However, a meeting may be held as late as 11 p.m. Blinn v. City of Marion, 390 N.E.2d 1066 (Ind. Ct. App. 1979).
· It is a violation of the ODL if the clerk forgets to send notices of meetings to every media outlet that requests them. 05-FC-110. However, it is not a violation to hold a public meeting (duly noticed under the ODL) without giving individual notice to a person (or a person’s attorney) who had requested that his client be notified of all the committee’s activities (the ODL does not give individual members of public a right to notice, even when requested by their attorney). 02-FC-48; 07-FC-200. It is not necessary to publish notice of every meeting in the news media (merely provide notice to the media outlets that have duly requested such notice)(03-FC-82); remember, however, other statutes (such as IC 36-7-4-607 regarding amendments to the zoning ordinance) may require publication even though the ODL does not (03-FC-121).

· A governing body may not utilize, instead of the meeting agenda that is posted at the site of the meeting, a different agenda that is not posted or available to members of the public in attendance. 05-FC-54. However, a body may be deemed in substantial compliance with the ODL, even after failing to post a copy of its meeting agenda at the site of the meeting, if it routinely makes copies of the actual meeting agenda available to all persons in attendance. 01-FC-45. Also, a body may take final action on a matter that is added late to the meeting agenda, if the meeting itself is properly noticed. 04-FC-02; 04-FC-166; 05-FC-147.

· A governing body may not forget to announce to the public that it is relocating a recessed meeting to a different building, midway through a lengthy meeting. 02-FC-04. However, it may remain in substantial compliance with the ODL, if the presiding officer inadvertently adjourns a meeting before all business is completed but then immediately reconvenes the meeting for the purpose of completing that business, effectively without any delay. 05-FC-4-1.

· A governing body must give notice of a meeting that is to be held within a gated, private community to discuss public issues which involves four of the seven members of the body and residents of the gated community (although the location of meeting alone is not a violation of the ODL, even in view of the possibility that members of public may feel intimidated by the presence of a guard at the gate to the community). 02-FC-42. Note, also, that it is not a violation of the ODL to hold a “retreat” for members of the governing body outside the boundaries of the body’s district (however, such a meeting may violate other laws). 04-FC-84.

· A county council must publish a newspaper notice of a special meeting, pursuant to the statute governing county councils, and may not give only the notice required by the ODL. 00-FC-41. However, a governing body may be in compliance with the ODL even if it fails to call a special meeting that may otherwise be required under provisions of another law, for example, the lease-purchase statute (01-FC-19) or the library capital project statute (04-FC-91). Note well, also, that while it is not an ODL violation if a board of zoning appeals neglects to hold a hearing on an appeal and merely discusses and resolves the appeal during a meeting, but such neglect may violate the appeal provisions of  IC 36-7-4-920, and subject the BZA’s actions to judicial review and reversal pursuant to IC 36-7-4-1003 et seq. 02-FC-39.
· It is necessary under the ODL to give public notice of a meeting of a nonprofit agency (e.g., a chamber of commerce or economic development organization) that is deemed to be a “public agency” because it is subject to audit by the State Board of Accounts (nonprofit organizations that derive at least 50% of their funding and more than $100,000 from public funds are subject to such audits). 05-FC-226; 07-FC-219. Cf. Indiana State Bd. of Accounts v. Consolidated Health Group, Inc., 700 N.E.2d 247, 251-53 (Ind. Ct. App. 1998) (when a university hospital and a private hospital consolidated to form a private, nonprofit corporation that: (1) assumed all the liabilities of the university hospital; (2) would not receive any State funds; and (3) would engage non-public employees, the corporation was not subject to the ODL; but, to the extent that a portion of the newly formed private, nonprofit corporation is a “public office” subject to Indiana State Board of Accounts’ audits, that portion of the corporation will be subject to the ODL); Perry County Dev. Corp. v. Kempf, 712 N.E.2d 1020, 1023-25 (Ind. Ct. App. 1999) (residents who sought access to a development corporation’s records had the burden of proving that the corporation was a public agency within the meaning of the Public Records Act; fact that corporation’s fees were paid by government clients whose fees are derived from public funds does not transform the corporation into a public agency within the meaning of the Public Records Act). 


· A governing body must give the required 48-hour notice of every executive session, including “impromptu” executive sessions with its attorney, which must include the date, time, and place of the meeting and the particular statutory purposes for which the executive session is authorized, even though the public and the news media are not allowed to attend the executive session. 00-FC-33; 02-FC-36; 04-FC-90; 04-FC-120; 04-FC-211; 05-FC-170; 05-FC-191; 06-FC-67; 06-FC-120; 07-FC-14; 07-FC-201. However, a body may avoid violating the ODL after failing to give notice, if less than a quorum of its members show up for the un-noticed meeting. 00-FC-06. Note also, that it is not a violation of the ODL to cancel an executive session that had been scheduled for the conclusion of a regular meeting (02-FC-18), and it is only a technical violation to give notice of an executive session that will occur at the end of a regular meeting without specifying the expected time that the executive session will begin. 05-FC-55.

· A governing body must keep copies of the notices and memoranda that specifically identify the subjects that are discussed at executive sessions. 03-FC-64; 04-FC-112; 04-FC-120; 04-FC-142; 05-FC-12; 05-FC-15.


3. Avoiding violations relating to the conduct of meetings. Generally, the ODL requires that meetings “must be open at all times for the purpose of permitting members of the public to observe and record them.” IC 5-14-1.5-3. Thus, it is now unlawful for a governing body to hold “serial meetings” of its members within a period of seven days which involve the same subject matter and one of which includes three or more members of a governing body, others of which include two or more members of the governing, and which in the aggregate include a quorum of all the members. IC 5-14-1.5-3.1, as added by P.L.179-2007, SEC.4 (note that different numerical restrictions apply to meetings of the City-County Council of Indianapolis/Marion County.) Also see 07-FC-138, which states that a governing body may not discuss appointments to an advisory board during a secret meeting or meetings. However, it would still appear to be lawful to conduct a single gathering that includes less than a majority of a body’s members. 04-FC-150. Note that, before the enactment of IC 5-14-1.5-3.1, the Indiana Court of Appeals had held that serial gatherings of less than a majority of a university board of trustees for briefings concerning the termination of a college basketball coach’s contract did not constitute a meeting within the meaning of the ODL. Dillman v. Trustees of Indiana University, 848 N.E.2d 348, 351 (Ind. Ct. App. 2006), trans. denied. In many other cases, though, the PAC has found governing bodies to be in violation of the openness provisions of the statute:
· A meeting of a governing body may not lawfully commence at 2 PM when the public notice of the meeting stated that it would be held from 10 AM to 4 PM. 05-FC-172. 


· An executive session that precedes a public meeting may not run so long that it delays the start of the public meeting by two hours. 98-FC-2. However, an executive session that runs long but only delays the start of the public meeting by 15 minutes (02-FC-21) or 35 minutes (02-FC-19) is apparently lawful.

· It is improper for a quorum of a governing body to attend a “workshop” to be conducted by a private consulting firm (not exempt under any provision of the ODL), or to attend a series of internal meetings with staff members to discuss “personnel matters”. 99-FC-3; 04-FC-209. It is also a violation of the ODL for a majority of the governing body to meet with an employee of the unit behind closed doors, in advance of a public meeting. 06-FC-37.


· It violates the ODL if a private meeting is held of the governing body of an economic development organization, when the organization constitutes a “public agency” subject to audit by the State Board of Accounts. 04-FC-03-04. However, it does not violate the ODL to have a private meeting of a storm water advisory group that is formed by a private citizen, because such a group does not constitute a “public agency”, even if it includes a public employee as one of its members. 04-FC-146-151. Also, a private meeting that includes members of the governing body of a volunteer fire department is exempt from the ODL if it is for staff training purposes and not for the purpose of taking official action on public business. 05-FC-149.

· A majority of the members of a governing body may not gather informally, without public notice, before a regularly scheduled meeting for briefings on the details of an ongoing annexation program or any discussion of official business, even if the informal gathering occurs in a room that is open to the public. 05-FC-53; 07-FC-8; 07-FC-47; 07-FC-152; cf. Reichhart v. City of New Haven, 674 N.E.2d 27, 32 (Ind. Ct. App. 1996) (city resident entitled to file a taxpayer’s action and initiate proceedings to force the city council’s compliance with the Open Door Law); Marion-Adams School Corp. v. Boone, 840 N.E.2d 462, 469 (Ind. Ct. App. 2006) (where school board had repeatedly violated the ODL and refused to cure a past violation, attorney’s fees would be awarded to plaintiff because the filing of her action was necessary to prevent a future violation of the ODL). However, one member of a governing body may gather informally with members of other governing bodies to discuss common issues, so long as there is not a majority of the members of either body present. 07-FC-145.

· It is unlawful under the ODL to continue to have informal discussions on miscellaneous business issues in the meeting room after the adjournment of a public meeting, when a majority of members participate in those discussions. 01-FC-57; 06-FC-101; 06-FC-164; 07-FC-21. However, it is not a violation of the ODL to forget to formally adjourn a properly called meeting. 00-FC-09.

· The officers of a governing body may not be selected outside of a public meeting. 99-FC-6; 01-FC-05. However, one of the members of a three-member governing body may have a list drafted of the appointments to be made by the governing body, after another member consents (in a public meeting) to the preparation of the list by the first member. 02-FC-01. Also, the president of a governing body may meet with its executive director and delegate authority to the director to make certain appointments. 02-FC-43. Finally, it is not a violation for an individual elected official to meet in private with other persons regarding official business, or to make an appointment outside of a public meeting. 06-FC-187; 07-FC-46.

· It violates the ODL to hold a private meeting at a hospital location to discuss “ambulance service”, under the guise that such is an on-site inspection and therefore exempt from the ODL (98-FC-5), a private showing of real estate that is up for sale (04-FC-138-139 and 04-FC-143), or a private inspection of the site of the former city hall, without any notice or claimed exemption. 05-FC-193-198. However, the ODL now allows a governing body to conduct an on-site inspection of a project, program, or facility of an applicant for economic development or other assistance. IC 5-14-1.5-2(c)(2), as amended by P.L.179-2007, SEC.1 (re the economic development facilities); 98-FC-3.

· A governing body violates the ODL if it has a “social gathering” or “town meeting”, and then discusses whether to hold an annual “retreat” for members (01-FC-55), the job performance of an employee (04-FC-70), or public issues in general (04-FC-72). However, any or all members of a governing body may attend a holiday party, so long as no official business is discussed at the party. 06-FC-68.

· It is a violation of the ODL for all three members of a governing body to have lunch with representatives of a consulting firm, when the topics of conversation include information about bridges under the body’s jurisdiction, even though no decisions are made or final actions taken, and it also a violation if all three members speak to a lunch gathering sponsored by the local chamber of commerce, or all three members attend a breakfast meeting to hear reports from local legislators about sessions of the General Assembly. 02-FC-02; 06-FC-52; 06-FC-68. Cf. Keil Chemical Co. v. Common Council of the City of Hammond, 612 N.E.2d 209, 213 (Ind. Ct. App. 1993) (claim that the ODL was violated, which was advanced by applicant as grounds for review in a petition for writ of certiorari of a decision denying a use variance application, did not survive the dismissal of the petition for failure to comply with the jurisdictional requirements of IC 36-7-4-1003 and IC 36-7-4-1005). However, it is not a violation if one member of a governing body and several employees of the unit meet with a developer and several consultants (since such does not constitute a meeting of a “governing body” under the ODL). 02-FC-20; 06-FC-133.

· It violates the ODL if two members of a three-member body attend and participate in a properly called meeting of another body, even though it is unintentional when the two wind up in attendance at the same meeting. 00-FC-44; 06-FC-52. However, it seems that it does not violate the ODL if two members of a three-member body participate in another body’s meeting, when the meeting is called for the sole issue of determining whether the County Council should authorize payment of legal fees incurred by the County (04-FC-77). Also, it is not a violation of the ODL if a quorum of a committee attends a properly called meeting of the entire governing body to deal with a subject typically handled by the committee. 01-FC-29.

· It violates the ODL if two members of a three-member body attend and participate in a duly called town meeting of a town located in another state, when the members are attending the out-of-state meeting to gather information about the potential impact of an out-of-state town’s construction plans on the governing body’s unit; the ODL applies to the meeting regardless of whether the venue for the meeting is outside Indiana. 05-FC-231.


· The president of a governing body may appoint an advisory committee of citizens but then must ensure that the committee’s meetings comply with the ODL. Robinson v. Indiana University, 638 N.E.2d 435 (Ind. Ct. App. 1994); 04-FC-193-202. However, employees of the unit, including appointees of other public officials, may form a committee when the committee includes no members of the governing body and is not appointed by the governing body or its president. Indiana State Board of Health v. Journal-Gazette Co., 608 N.E.2d 989 (Ind. Ct. App. 1993), aff’d 619 N.E.2d 273 (Ind. 1993); 04-FC-176; 05-FC-219; 05-FC-221. 

· It violates the ODL if official business is discussed by two of the three members of a governing body via a telephone call (02-FC-10) or in a closed office (07-FC-62). It also is a violation if the presiding officer recesses a public meeting for a private conference with the body’s attorney away from the meeting room, if the other members of the body also leave the meeting and listen in (05-FC-94), or for a governing body to otherwise confer off the record with its attorney during the meeting. Hinojosa v. Board of Public Works & Safety for the City of Hammond, Indiana, 789 N.E.2d 533, 549 (Ind. Ct. App. 2003). However, it is lawful for less than a quorum of the members of a governing body to meet with an attorney to discuss proposed ordinances. 00-FC-03; 07-FC-54. Also, two of the five members of a governing body can lawfully obtain legal advice from an attorney via a phone call, even though a third member of the body briefly enters the room and greets the other members but has no part in phone conversation. 01-FC-75. Moreover, two of the three members of a body can be in the same building at the same time and have a brief conversation with each other about the weather without violating the ODL. 05-FC-10.

· It violates the ODL if members of a governing body share one or more members’ e-mails and then react to such e-mails, because such communications violate the spirit of the ODL even though case law has not yet addressed this subject. 05-FC-185. However, it does not violate the ODL if a governing body refuses to renew a contract, after instructing the fiscal officer not to pay claims received, before the refusal decision is made at a public meeting (05-FC-26), or approves proposed contracts without reading or discussing them at a meeting (05-FC-151).

· Final action may not be taken in a meeting conducted by telephone where less than a quorum of the members of the governing body attend the meeting in person. 03-FC-73. Cf. IC 5-14-1.5-3(d), as amended by P.L.179-2007, SEC.3 (generally, members may listen in and even communicate via telephone or other electronic means of communication but may not count toward quorum requirements or participate in final action taken at a meeting unless they are physically present). 


· It is unlawful to prevent a citizen from taking photographs or videotaping a public meeting (Berry v. Peoples Broadcasting Corp., 547 N.E.2d 231 (Ind. 1989); 01-FC-48; 06-FC-176), or from reentering the room after leaving during the meeting (06-FC-96), or from observing the meeting while the members of the governing body were discussing the citizen (07-FC-205). It is also unlawful to single out an individual citizen for intimidating or threatening treatment by law enforcement officers if the treatment causes the citizen to be denied the right to attend, observe, and record a public meeting. 05-FC-68; 06-FC-148. However, a citizen may be denied an opportunity to speak at a public meeting (although such denial may violate other laws). 03-FC-104; 03-FC-111; 05-FC-223. Also, public comments may be received on several ordinances at the same time during a public meeting when no public hearing is even required before the adoption of such ordinances. 05-FC-229. Finally, it is not a violation of the ODL for a governing body to forcibly remove a citizen who threatens to disrupt the conduct of a meeting. 05-FC-24.

· It is unlawful if the doors to the meeting room or building where a governing body is holding a public meeting are locked. 04-FC-68; 07-FC-9. It is also unlawful to provide for a cutoff of electrical service in order to curtail public comment on a proposed budget, unless the public comments were concluded before the power was shut off. 04-FC-156. However, a majority of the members of a governing body, if they constitute a political party or coalition “caucus” as defined in the ODL, may gather privately for the purposes of planning political strategy and holding discussions designed to prepare the members for taking official action. Evansville Courier v. Willner, 563 N.E.2d 1269 (Ind. 1990); 03-FC-95. Note that it is not a violation of the ODL for each of the members of a governing body to sign a letter endorsing a candidate for an elected office, where there is no inference that the members met together privately and agreed among themselves to sign the letter. 03-FC-129. Further, it is not a violation of the ODL for two members of a five-member governing body to meet with a candidate for an open seat on the governing body and to discuss what official action they might take on a personnel decision if the candidate eventually wins the open seat. 04-FC-05.

· A governing body may not conduct a meeting in a facility that is inadequate to allow the public to hear and record the meeting. 05-FC-218. However, a body may lawfully decline to relocate a meeting to a larger facility in order to accommodate an overflow crowd. 00-FC-13; 03-FC-138; 07-FC-220.

· A governing body must meet in a facility that provides barrier-free physical access to individuals with disabilities. Town of Merrillville v. Blanco, 687 N.E.2d 191, 198 (Ind. App. 1998); 06-FC-160; 07-FC-15. However, certain public agencies (e.g., redevelopment commissions) may ignore this requirement, pursuant to IC 5-14-1.5-8. 07-FC-49.

· The dismissal of an employee of the unit by the president of the governing body violates the ODL, unless authority to take such final action was delegated to the president in a public meeting of the body. 04-FC-128; 04-FC-130; 04-FC-131. Also, a governing body may not take final action approving a disciplinary action against an employee via concurring e-mails, instead of by voting in a public meeting. 05-FC-115. However, a body may take final action to hire or fire an employee without first conducting interviews or having discussions either in an executive session or an open meeting. 04-FC-16; 05-FC-20; cf. City of Gary v. McCrady, 851 N.E.2d 359, 366 (Ind. Ct. App. 2006).

· A governing body may not approve claims in the context of a so-called “administrative meeting”. However, a board of county commissioners or town council may dispense with notice of a meeting whenever it is gathering solely to receive information or recommendations in order to carry out administrative functions or confer with staff members on matters relating to the internal management of the unit. However, "administrative functions" do not include the awarding of contracts, entering into contracts, or any other action creating an obligation or otherwise binding a county or town.) 07-FC-6-7-12.
· A governing body may not adopt a rule, regulation, or ordinance, or take final action on any other matter, by reference to the agenda item or number alone, without stating the substance of the proposal under consideration. 06-FC-211. Finally, memoranda must be kept of all votes that are taken at a meeting regarding official business. 05-FC-193-198. These memoranda must be kept as the meeting progresses. 05-FC-217.

In conclusion, public officials should keep in mind that the ODL provides for draconian penalties when a governing body is found to have violated the law. Generally, if a suit is filed under IC 5-14-1.5-7, the court may void any policy, decision, or final action of the governing body which was taken in violation of the ODL. IC 5-14-1.5-7(a). Perhaps just as critically, for cash-strapped local governments, under certain circumstances the court may award attorney’s fees and other expenses to the plaintiff – that is, if the plaintiff prevails after having first sought and received an opinion or other response from the PAC. IC 5-14-1.5-7(f). Plaintiffs should also beware, however, as recent legislative amendments to IC 5-14-1.5-7(f) now also allow attorney’s fees and expenses to be awarded to a defendant public agency in an ODL action “if the defendant prevails and the court finds that the action is frivolous and vexatious.” 
*John R. Molitor, a practicing attorney and registered lobbyist before the Indiana General Assembly, co-chairs the legislative committee of the Land Use and Zoning Section of the Indiana State Bar Association, and served as Section Chair from 1994 to 1996. A former staff member of the Indiana Legislative Services Agency, he served three years there as Senior Counsel to the Local Government Study Commission and seven years as Director of the Office of Code Revision, supervising the drafting of several major pieces of legislation, including the criminal code (1976), the Home Rule Act (1980), and a recodification of the state's election laws (1986). Mr. Molitor is also a member of various project teams for William-Lynn-James, Inc., an international consulting firm, where he assists clients in legislative research and public policy planning relating to trade and transportation. 
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